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Charter Case Studies

Case Study 1: Religious freedom in school

Gurbaj Singh Multani was an orthodox Sikh student who believed that his religion required him to
wear a kirpan at all times, including at school. A kirpan is a religious object worn by people of Sikh
faith that looks like a dagger. Multani and his parents agreed with the school board’s request that he
seal the kirpan in his clothing at all times while wearing it at school. However, the school board’s
council of commissioners told Multani that he could not wear the kirpan to school even if it was sealed
in his clothing because bringing dangerous objects to school violated the school’'s code of conduct.

The Supreme Court found that the council’s decision infringed Multani’s freedom of religion. Multani
sincerely believed that his Sikh faith required him to wear the kirpan and the prohibition on wearing it
would have prevented him from attending public school altogether. The school board had not justified
that a full ban on wearing kirpans in school was a reasonable limit on freedom of religion. There had
never been a violent incident involving a kirpan at school and there was no evidence that the kirpan
itself was a symbol of violence. The Court’s decision provides important guidance on the relationship
between religious freedom, multiculturalism and public education in Canada. A total ban on wearing
kirpans in schools ignores the importance of respect for minorities and religious tolerance in Canada’s
multicultural society.

Multani v. Commission scolaire Marquerite-Bourgeoys, [2006] 1 SCR 256

Case Study 2: Programs aimed at helping disadvantaged groups can be consistent with
Charter’s equality rights protections

As part of a government program to improve the economic situation of Indigenous communities near
the mouth of the Fraser River, communal fishing licences allowed members of three Indigenous
bands to catch salmon at a designated time. John Kapp and a group of commercial fishers said that
they were being discriminated against because they weren'’t allowed to fish for salmon at the mouth of
the Fraser River during these times.

The Supreme Court found no discrimination because the special fishing privileges for Indigenous
groups were granted for the legitimate purpose of assisting those disadvantaged communities. This
case made it clear that governments can seek to improve the lives of historically disadvantaged
groups by passing laws and creating programs intended to help them. It also recognized that when
properly designed, these laws and programs can be entirely compatible with equality rights protection
under the Charter

R. v. Kapp, 2008 SCC 41



https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/15/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/5696/index.do
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Case Study 3: Awards for Charter damages

The Vancouver police received information that someone planned to throw a pie at the Prime Minister
during a ceremony. The officers mistakenly identified that person as Alan Ward and handcuffed him.
Ward protested his detention and was arrested for breach of the peace. He was taken to the police
station, where he was detained for over 4 hours and subjected to a strip search. Later, the police
determined that they lacked the grounds to charge Ward for attempted assault and let him go.

Ward argued that his right to be free from unreasonable search or seizure was breached. The
Supreme Court agreed and upheld an award of $5,000 for the strip search.

In doing so, the Court established the framework for awarding Charter damages. Its decision was
built on a previous judgment, where the Supreme Court explained that courts have the very broad
power to give “just and appropriate” remedies when a government action violates the Charter. The
Court held/found that damages can be awarded if the victim of the Charter violation shows why
damages are fair and appropriate. Courts will consider whether damages would compensate the
victim for the harm done, justify the importance of the right, or deter future breaches.

Vancouver (City) v. Ward, 2010 SCC 27

Case Study 4: Balancing religious freedom with trial fairness

After N.S. was assaulted, the Crown called her as a witness in the preliminary inquiry of her accused
attackers. For religious reasons, N.S. asked to testify wearing a nigab, a head scarf that covers the
face except the eyes. The judge ordered her to remove her nigab, but N.S. argued that making her do
so would infringe her right to religious freedom.

The majority of the Supreme Court held that if wearing the nigab poses no serious risk to trial
fairness, a witness who wishes to wear it for sincere religious reasons may do so. This case requires
judges to try to find a way to balance freedom of religion and trial fairness if the two rights conflict with
each other. More generally, this case highlights the need for public institutions to accommodate
religious difference as much as possible so everyone feels respected, while still upholding other
Charter-protected rights and freedoms.

R.Vv.N.S., 2012 SCC 72



https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7868/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/12779/index.do
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Case Study 5: The right to strike

In 2008, Saskatchewan passed legislation to prevent certain public service workers from going on
strike. A meaningful collective bargaining process requires employees to be able to strike when good-
faith negotiations break down. The legislation did not offer any other way for resolving bargaining
disputes, such as arbitration. The Saskatchewan Federation of Labour and a group of other unions
claimed that the new laws violated their right to freedom of association.

The Supreme Court found that the laws were unconstitutional on the basis that they interfered with a
meaningful process of collective bargaining. They went beyond what was reasonably required to
ensure the uninterrupted delivery of essential public services during a strike. For the first time, the
Court agreed that freedom of association includes the right to strike.

Saskatchewan Federation of Labour v. Saskatchewan, 2015 SCC 4

Case Study 6: Reasonable expectation of privacy in text messages

Nour Marakah sent text messages regarding illegal transactions in firearms to his accomplice,
Andrew Winchester. In the course of their investigation, the police executed several search warrants,
subsequently arresting both Mr. Marakah and Mr. Winchester and seizing both of their cell phones.
Both phones were put through a forensic search, which revealed text messages implicating both men
in gun trafficking.

At his trial, Mr. Marakah argued that the incriminating messages should not be admitted into evidence
because they were obtained in violation of his s. 8 right against unreasonable search and seizure.
The issue before the Supreme Court was whether Mr. Marakah had a reasonable expectation of
privacy in the messages on Mr. Winchester's phone.

The majority of the Supreme Court affirmed the highly private nature of electronic conversations,
explaining that text conversations allow people to share details of their "activities, relationships, and
even their identities that they would never reveal to the world at large". The fact that text messaging
inherently involves some loss of control over the electronic conversation - because it involves creating
a permanent record of the conversation that is in the possession of another person - does not mean
that the sender of a text message necessarily loses their reasonable expectation that the government
will not access the conversation. Under the circumstances, Mr. Marakah retained a reasonable
expectation of privacy in the copies of the text messages found on Mr. Winchester's phone.

Because the search of Mr. Winchester's phone was not a valid search incident to arrest, it was not
authorized by law and violated Mr. Marakah's s. 8 rights. The Court concluded that the evidence
should be excluded under s. 24(2) of the Charter.

R. v. Marakah, 2017 SCC 59



https://en.wikipedia.org/wiki/Saskatchewan_Federation_of_Labour
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14610/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16896/index.do
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Case Study 7: Right to vote for all non-resident Canadian citizens

Gillian Frank and Jamie Duong were Canadian citizens who lived abroad. They nevertheless
maintained strong ties to Canada and wanted to vote in federal elections. They could not do so
because the Canada Elections Act prohibited voting by Canadian citizens living outside of Canada for
more than five years. They challenged the provisions as an unjustifiable violation of section 3 of

the Charter, which protects the right of citizens to vote.

The majority of the Supreme Court held that the challenged provisions infringed voting rights and
were not justified by section 1 of the Charter. Limiting the right to vote of non-resident citizens was not
minimally impairing, and there was little to justify the choice of five years as the threshold, or to show
how it was tailored to respond to a specific problem. The majority reasoned that the residence
requirement emerged at a time when citizens were generally unable to travel as easily and
extensively as they do today and tended to spend their lives in one community. In contrast, citizens
today have an unprecedented ability to move throughout the world and maintain communications.
The Court emphasized that citizenship, not residence, defines Canada's political community and
underlies the right to vote.

The Court reiterated that the right to vote is a basic and important democratic right, and any limitation
of the right will be subject to a stringent justification standard. The parts of the Canada Elections Act
that limit the voting rights of non-resident citizens were repealed and are no longer in force.

Frank v. Canada (Attorney General), 2019 SCC 1



https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/17446/index.do

